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MEMORANDUM OF ORAL DECISION DELIVERED BY R. ROSSI ON 
NOVEMBER 28, 2014 AND INTERIM ORDER OF THE BOARD  

 

[1] This is an Interim Order of the Ontario Municipal Board (“Board”) on the 

application of One-Ten Yorkville Limited, known previously as Ridpaths Limited 

(“Applicant”) for a Zoning By-law Amendment (“ZBA”) to permit the construction of two 

residential condominium buildings on its through-block property known municipally as 

906 Yonge Street and 25 McMurrich Street.  The City of Toronto (“City”) failed to make 

a decision on the requested ZBA.   

[2] The Board determined that a phased hearing would be the Board’s preferred 

approach to addressing the ZBA, the servicing issue and the Planning Act’s s. 37 

matters.  The parties requested that in adopting this approach, the Board release its oral 

decision on the appropriateness of the Applicant’s desire to erect a 30-storey building 

on the 25 McMurrich Street portion of the subject property.  Flowing therefrom and 

dependent upon the Board’s decision, the remaining issues would be heard next in a 

future continuation of these proceedings.  The Board agreed to this approach and the 

November 28th teleconference call, held for the purposes of delivering the Board’s 

Interim Order, follows this process. 

[3] As stated at the conclusion of the hearing proceedings on November 26, the 

Board advised the Parties that although this Interim Order would be limited in terms of 

documentary references, the Board reserved its right to expand upon its reasons by 

citing any evidence relevant to its determination.  Accordingly, only those references 

considered by the Board to be germane to its determination have been cited. 
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[4] As all parties agreed, the central issue for the Board is whether a 30-storey 

residential condominium tower is appropriate for 25 McMurrich Street, which is the 

western portion of the subject property and specifically, whether the proposed height of 

this building achieves matters of fit, transition and intensification such that the ZBA can 

be approved. 

[5] All witnesses appearing at this hearing were qualified to provide their 

professional evidence and expert opinions.  The Applicant’s proposal has evolved 

through four iterations following comprehensive consultations with City staff, statutory 

public meetings and discussions with nearby residential condominium corporations (a 

settlement has been reached with the two adjacent condominium corporations).  As 

currently contemplated, the proposed ZBA would permit the development of a 13-storey 

residential condominium tower at 906 Yonge Street, fronting onto Yonge Street (and 

crafted around and atop the existing Ridpaths building) as well as a 30-storey 

residential condominium tower at 25 McMurrich Street, fronting onto McMurrich Street.  

[6] The Board has deliberated on the documentary evidence, the witnesses’ expert 

and opinion evidence and the relevant policy and supporting instrument considerations 

in this case.   

[7] The Board referenced the various policy excerpts of the Province’s upper-tier 

planning instruments on file and finds broadly that development and intensification as 

the Applicant proposes – through a ZBA – is contemplated in the City’s planning regime.  

However, the most persuasive instruction as to how to assess this appeal and the 

associated planning scheme derive from the City’s Official Plan and zoning standards.  

It is these on which the Board has relied as the most helpful instruments for determining 

whether two buildings can be supported on the subject property.  These will be 

referenced below. 

[8] First, the Board finds first that the application for a site-specific ZBA insofar as 

the eastern portion of the subject property is concerned – that is, for that portion of the 
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property known municipally as 906 Yonge Street – is entirely appropriate in the 

municipal planning context based on the evidence presented at the hearing by all 

parties and their witnesses.  All parties agreed that a 13-storey building can function 

well at 906 Yonge Street.  In consideration of this finding, the Board has no hesitation in 

approving a site-specific ZBA for this portion of this irregularly-shaped through-block site 

should the parties elect to submit a revised ZBA for this part of the property.  This 

finding should give some comfort to the Applicant in respect of its development plans for 

this portion of its site as well as considerable comfort to the two condominium 

corporations, which entered into minutes of settlement with the Applicant, to ensure 

development of this portion of the site will proceed in a manner satisfactory to them.  

[9] The second part of the Board’s assessment is confined to the appropriateness of 

a 30-storey building on the western portion of the site, known municipally as 25 

McMurrich Street.  As counsel for the Applicant, David Tang submitted, this part of the 

property comprises the largest development piece and was indeed the most contentious 

piece of the lands.  As counsel for the City, Ray Kallio submitted, the Applicant’s design 

is about built form, fit, transition and intensification.  And all parties agree that 

McMurrich Street has a different character and function than Yonge Street and 

Davenport Road. 

[10] The Applicant has made significant changes to its development plans in the 

course of its journey to the Board.  The Board heard details of four development 

iterations proposed for the Yonge Street portion of the property, beginning with the June 

2010 plans for a 35-storey hotel and residential building; the December 2011 plan for a 

27-storey hotel only; and a March April 2014 plan for a 13-storey building that no longer 

included a hotel.  This latter proposal is reflected in the design before the Board.  For 

McMurrich Street, the Applicant contemplated a 28-storey residential building with no 

west-facing balconies in June 2010; a lowered, 23-storey building in December 2011; 

then a taller 32-storey building in March-April 2014; and finally, in the design before the 

Board, a 30-storey residential condominium building with restored west-facing 

balconies. 
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[11] Renowned architect, Bruce Kuwabara, designed the project and he provided his 

insight into his design process for the proposed towers for the site.  Mr. Kuwabara 

described the subject property as a pivotal site between the Summerhill/Rosedale area 

and the Yonge/Bloor area.  He took cues for his tower design from 32 Davenport Road, 

the Milan just east of Yonge Street and similar tall buildings along Davenport Road.  He 

called McMurrich Street “a kind of residential street very close to Yonge Street.”  He 

said that he looked at the area carefully and at the adjacent and immediate building 

context.  He also reviewed the relationship with major streets to the north and to the 

west of the site.  Mr. Kuwabara explained that his design could make a great transition 

between what is occurring now and what currently exists while consolidating and 

completing the McMurrich Street streetscape.  With 30-storeys on 25 McMurrich Street, 

Mr. Kuwabara opined that his design responds to the subject property’s neighbours.  

Accordingly, he has chosen to raise the proposed tower on McMurrich Street to 30-

storeys and to develop and achieve building transition at the top of the building.  He has 

nevertheless designed four narrow townhouses and a three-storey podium at the 

tower’s immediate base to respond to the low-rise street character.   

[12] The Board listened carefully to Mr. Kuwabara’s upbeat explanation that his 

design is a response to the existing context; that it mitigates impacts and creates 

appropriate relationships with the immediate and surrounding neighbors; and that he 

had controlled the building’s base with its three-storey podium.  However, what was 

most interesting to the Board was his statement that he designed the building so that 

transition occurs at its top.  There is, in the Board’s view, limited transition at the base 

through the four townhouses and the podium but the success of this transition is greatly 

diminished where the tall building fails to step back from the street on a street that, by 

virtue of its low-rise character, requires such stepping back of a building with great 

height to respond to the existing condition.  But the perception of transition at the top of 

this tall building, while perhaps experienced successfully from a great distance, cannot 

be conveniently or readily experienced from the ground-level public realm.  Such 

transition is broad indeed, taking its cues from the heights of proximate taller buildings 

farther south, west and east of the low-rise neighbourhood character instead of creating 
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transition above its modest townhouse/podium interface.  Specifically, instead of 

stepping back, the tower climbs upward from its base instead of providing transition. 

The architect has identified the west face of McMurrich Street as the west face of the 

tower, which is the point of address and which becomes the top of the tower in a 

prominent location.  He acknowledged responding to the design concerns of the 

residents of 900 Yonge Street and 15 McMurrich Street by moving the 25 McMurrich 

Street building as far west as possible and cutting in the northeast corner of the tower to 

minimize interior site and adjacent interior impacts on those residents.  In doing so, 

however, the architect has added significant height to the tower and moved it so close 

to the western property line as to lose almost any sense of transition at the building 

base.    The Board respects Mr. Kuwabara’s skills and capacity for contemporary 

design, but the design suggests that the architect has chosen to mirror tower 

development from areas outside of and apart from the low-rise neighbourhood of the 

interior area to the detriment and expense of sensitive development and harmonious fit 

with the neighbourhood.  The architect has not provided persuasive or sufficient 

evidence of the capacity of this design to respond successfully to the low-rise character 

of McMurrich Street.  The Board turned instead to the planning witnesses for their more 

planning-based review of the proposal. 

[13] Urban design witness, Robert Glover, opined that the proposed height was 

appropriate from planning and context perspectives and the proposed tower location 

and spatial separation from surrounding buildings were appropriate and desirable from 

an urban design perspective.  Planner, Peter Smith and Planner, Wendy Nott echoed 

these opinions.  In terms of offering this height juxtaposed against a low-rise area, the 

Board observed that the height strategy in Special Policy 211 (discussed below) might 

not set out defined heights for buildings (rather, its context is comparative heights and 

locating the tallest buildings in the height peak) but all witnesses agreed that 

appropriate transition must be achieved.  Both Mr. Glover and Mr. Smith opined that the 

proposed height of 30 storeys fits the respect and relevant policies of the Plan.  City 

witnesses – Planner Oren Tamir and Senior Urban Designer Myron Boyko – objected to 

the placement of a building of this height on this neighbourhood street. 
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[14] The witnesses on both sides referenced the Toronto Urban Design Guidelines for 

Bloor-Yorkville/North Midtown (2004); the Downtown Tall Buildings – Vision and 

Supplementary Design Guidelines (2012); and the Tall Building Design Guidelines 

(2013).  Mr. Tang lamented the alleged opposing witnesses’ over-reliance on the 

guidelines and their elevation of those documents to something more than a reference 

tool.  I shall make some reference to a few elements of some of the guidelines 

presented in the hearing.  Mr. Tang submitted that the evidence of his three planning 

witnesses regarding no unacceptable impacts on the street realm that this tower faces 

was unshaken. He added that the opposing parties spent too much time on the 

guidelines because their witnesses had elevated the role of these guidelines from that 

of a tool to, as he called it, “some sort of holy text” and to treat them more as a goal; 

essentially, not for the purposes of guiding development but to set them as standards 

against which development must be measured and evaluated.  In plain terms, the Board 

did not derive a sense of such an elevated approach from the opposing parties’ 

witnesses to the guidelines (most in fact referenced their helpful nature and 

acknowledged they do enjoy policy status).  If anything, it was the Applicant’s witnesses 

who led their client’s case with considerable guideline references and corresponding 

evidence and opinions.   The evidence shows this clearly.  The Board finds persuasive, 

however, Mr. Tang’s submission that the guidelines provide a reference tool for the 

Official Plan.  Less weighty no doubt on their own, but read in concert with the relevant 

Official Plan policies, they are formidable tools that should be neither discounted nor 

overlooked.  Remarkably, the Board finds that often times, Toronto’s planning-themed 

guidelines provide a consistent and cohesive extension of the City’s thinking on how 

development shall proceed.  They cannot be overlooked and in the case at hand, 

Official Plan policy is buoyed by guiding principles and statements that are mirrored 

variously throughout the Plan.  Nevertheless, this case does not rise and fall on 

guidelines and the Board assigned the greatest weight to an assessment of the 

proposal in the context of Official Plan policy. 

[15] Suffice it to say, at this juncture, that the Board views guidelines as providing 

expression to a municipality’s way of thinking when it comes to reading municipal 
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policies in the assessment of general planning considerations and development 

applications widely.  Guidelines cannot replace policy nor should they be elevated to the 

level of policy.  They can serve, however, to give weight to policy considerations where 

they further delineate municipal areas and suggest how development should proceed in 

these areas.   

[16] In this vein, what comes to mind in the context of this case are the Toronto Urban 

Design Guidelines for Bloor-Yorkville/North Midtown.  These guidelines build on 

approved policies of the Official Plan and applicable zoning by-laws that set out land 

use, density and height.  The guidelines state that this area has a special character that 

is to be retained and enhanced.  For example, one objective is to protection the low-

rise, pedestrian-oriented mixed use areas from the adverse impact of high-rise 

development.  Such language also finds general and associated expression in the 

Official Plan as identified in this Interim Order.  It also finds expression in the height 

peak and height ridge components of Special Policy 211.  For example, in Section 2.2 

Planning Context of these Guidelines:  “Permitted building heights and densities are 

highest at the intersection of Yonge and Bloor Streets.  Otherwise, higher heights and 

densities are generally restricted to the corridors along arterial roads….Between these 

corridors permitted heights and density limits are low to moderate.”   

[17] Again:  “Height and density permissions generally diminish the farther from Bloor 

Street one gets.”  Finally, Section 3.7 Street Character Types hierarchically designate 

Yonge Street and Davenport Road as Urban Streets, reflecting their broad functional 

importance.  McMurrich Street is a Neighbourhood Street, which supports stable 

residential neighbourhoods and in the Board’s view, the language is clear:  development 

along this street should reinforce the residential scale of the street.   

[18] The Built Form Guidelines, section 4.0 of these larger guidelines, recommend 

“Protecting low-rise residential and mixed-use areas from neighbouring higher-rise 

development.”  And Character Areas are comprised “of a distinct and identifiable built 

character that should be protected and enhances.  Where development is considered, 



  9  PL130359 
 
 
the building typology, massing, configuration, scale and proportions and material pallet 

of new structures should harmonize with and reinforce the existing built character of 

these areas…”  

[19] There was much opinion evidence presented on the character of McMurrich 

Street and these opinions were not substantively dissimilar; this evidence was more 

disparate, however, on the matter of whether a 30-storey tower could be sited at 25 

McMurrich Street in the manner designed and presented and how or whether any 

impacts would be created on the street character and surrounding properties and 

neighbourhood.   

[20] Mr. Glover called McMurrich Street a neighbourhood street for the people who 

live along it but not a Neighbourhoods designated street.  It has an evolving street-

related residential character and he opined that this proposal addresses this aspect 

successfully and is in keeping with the street.  The Board was persuaded by Mr. Smith’s 

evidence that the character of McMurrich Street is eclectic but it is nevertheless 

characterized by its low-rise built forms, either wholly or in part, through individual 

residences or parts of building bases and facades.  The Board also finds persuasive Mr. 

Tamir’s opinion and architect Michael Spaziani’s opinion, which follow this theme of low-

rise character. 

[21] Ms. Nott offered a similar opinion, but the Board was unpersuaded by her point of 

character demarcation for McMurrich Street as the 914-920 Yonge Street property to 

the north of the subject property.  It was a curious representation given the three-storied 

step backs of the Memphis and 77 McMurrich Street to the north and the rows of 

townhouses immediately west.  It was curious too where the Applicant itself was 

proposing townhouses and a podium base immediately south of this demarcation point.  

She presented no persuasive rationale to the Board to delineate the street in this 

fashion.  In contrast, the Board preferred the evidence of Mr. Boyko on character 

demarcation, who offered a more southerly-situated delineating line behind the tall 

buildings that front onto Davenport Road, which established more dramatically the 
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stable, low-rise neighbourhood found on McMurrich Street as one moves northward 

from Davenport Road.  The Applicant’s exhibit entitled City of Toronto Map (Exhibit 6 

page 11) is Official Plan Special Policy 211 and the Height Map Overlay and provides 

an excellent visual confirmation of the heights and in some cases the step back 

conditions along McMurrich Street.  The Board is able to understand well the rationale 

for Mr. Boyko’s delineation, which lines up behind the taller buildings that front onto and 

that are oriented toward Davenport Road – buildings like the Florian and 32 Davenport 

Road.  The Board will say more about 32 Davenport Road presently, but the character 

of McMurrich Street is established from its southern configuration with 32 Davenport 

Road’s proportioned, 4-storey podium that reaches northward along the street and from 

the 4-story component of 15 McMurrich Street to its east.  Appropriately, 25 McMurrich 

Street’s proposed podium and townhouse contemplate not only these conditions but the 

house form conditions so proximate across the street to the west and northwest and to 

reconcile itself with the stepping back conditions of the east side of McMurrich Street.  

Mr. Boyko has persuaded the Board regarding the character of the street through this 

evidence. 

[22] The Board was not persuaded by the Applicant’s other visual evidence called 

Site Context – Transition in Scale, which situated the proposed development in the 

context of the many tall buildings to the south.  At first glance, one might be tempted to 

see a stepping down condition in respect of the tall heights.  And one can see plainly 

how Mr. Kuwabara had buttressed his argument for transition to occur at the top when 

viewed against the backdrop of buildings sited along Yonge Street and Davenport Road 

and beyond.  But closer examination of this transition in the context of Special Policy 

211 and the height peak and height ridge requirements shows how the 25 McMurrich 

Street site does not follow this preferred stepping down of height in the ridge.  While the 

Board recognizes that there is no policy prohibiting higher heights outside of the height 

ridge and indeed we see examples of tall buildings along Davenport Road, the context 

of McMurrich Street does not lend itself to the insertion of a 30-storey tower as 

presented by virtue of its lack of successful transition to the abutting low-rise 

neighbourhood.  Simple observation of the same exhibit’s Proposal Rendering on page 
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19 shows the creeping effect of inserting a 30-storey building on a site along a street 

whose character remains low-rise.  The eye is drawn not only to the 32 Davenport Road 

site but inward to the subject property and a type of massing that does not offer a 

successful transition northward.  And as evidenced, the transition from 30 storeys to a 

one-storey building immediately north or to the three and four-storey built forms fronting 

both sides of McMurrich Street fails. 

[23] As the Board confirmed, there is no policy requiring the stepping down of 

development to lower scales but there is sufficient and ample direction in the Official 

Plan regarding stepping down requirements for taller buildings to achieve harmonious fit 

and transition to development of lower heights.  This low-rise, lower height condition of 

McMurrich Street exists and this is an area-specific contextual analysis that must be 

assessed let alone protected from intrusive development.  Thus, in the case at hand, 25 

McMurrich Street must resolve its 30 storeys as an appropriate height form based not 

only on site characteristics but on the street character.  It does not fit with the character 

or transition so long as it fails to step back sufficiently from its base and it rises to the 

heights it proposes in a way that does not respect the policy goals of the City’s Official 

Plan. 

[24] The Board finds that McMurrich Street is a stable, low-rise character area and 

development on 25 McMurrich Street must fit harmoniously with the low-rise 

neighbourhood of which the subject property is part.  In the course of their presentations 

to the Board, the Applicant’s witnesses collectively made inordinately extensive 

reference to the tower at 32 Davenport Road in what is best summarized by the Board 

as their effort to show – firstly – how that building fits within the McMurrich Street 

context and secondly – that if it fits, so then must the Applicant’s tall building also fit.  

The proponent’s counsels echoed this approach.  While the Board is cognizant of the 

fact that no assessment of the character of McMurrich Street is complete without 

discussion and acknowledgement of the design features and characteristics of the 

building at 32 Davenport Road, the Board is not persuaded that that building’s 

compatibility with the local character and context vis-à-vis height and setback 
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necessarily correlates to counsel for the condominium corporations, Michael Melling 

and his submission that the 25 McMurrich Street proposal  “must also fit.”  While the 

Board adopts the planning adage that compatibility does not mean “the same as” or 

even “similar to”, development must fit within the existing and planned context.  The 

most persuasive evidence before the Board is that of the City’s planning witnesses who 

make a highly persuasive distinction between the genesis, site conditions and location 

of the 32 Davenport Road building and those of the 25 McMurrich Street site in this local 

street – this neighbourhood street’s established context and the planning decisions that 

informed the resulting design of a building that, while large, fits within its context of 

Davenport Road and McMurrich Street. 

[25] One reason it fits is because the tower component of 32 Davenport Road is 

oriented toward Davenport Road and the four-storey podium component, along with the 

building’s separation distance to the townhouses to the north, is oriented to McMurrich 

Street.  Nothing in the supporting parties’ witness statements attempted to persuade the 

Board otherwise on this point although those witnesses called the 32 Davenport Road 

tower part of the character of McMurrich Street.  The Board determines that this building 

must be viewed as part of that character of the lower portion of McMurrich Street but the 

City staff (as explained to the Board by the City’s witnesses) has successfully balanced 

its approval of 32 Davenport Road with the specific reality of the site’s location on an 

Urban Street, on a corner and a use of height and built form transitioning that is entirely 

effective as well as responsive to its surroundings while not detracting from or 

diminishing the low-rise character of McMurrich Street.  The Board was cognizant of the 

fact that Official Plan policy does not call for taller buildings on corner sites but the 

Official Plan does recognize the prominence of these sites and if height can be provided 

as a means to achieve that prominence – especially on an Urban Street next to other 

tall buildings along Davenport Road – then the City will balance its approach as it stated 

it did with 32 Davenport Road.    

[26] As Mr. Boyko explained correctly and persuasively, 32 Davenport Road works 

because, while it only offers a minimal one-metre step back above the fourth storey 
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podium to the tower above, the northern half of the building is this four-storey podium 

that is separated another 28-30 metres from the townhouses to the north.  Generous 

setback preserves the low-rise, residential scale neighbourhood along McMurrich Street 

and in turn the City was able to give the developer more height without impacting 

McMurrich Street.  The built form steps up and away from the street.  This building was 

successfully distinguished from what the Applicant proposes to building at 25 McMurrich 

Street. 

[27] The Board finds that the height of 32 Davenport Road with its one-metre tower 

step back is a significantly large presence on McMurrich Street but this results from the 

structure’s site prominence on a corner and as its front is part of an Urban Street and 

serves as an interruption of the streetscape along Davenport Road at McMurrich Street.  

Its long podium sits as a passage from the Davenport Road street wall and the 

neighbourhood on the other side of Mr. Boyko’s street wall delineation line, which as the 

Board has stated, it prefers to Ms. Nott’s demarcation point. That line extends over to 15 

McMurrich Street (and beyond to 18 Davenport Road), serving almost as an alignment 

that creates the local gateway and an area of transition from Davenport Road to 

McMurrich Street at the lower end.  Nevertheless, the low-rise character and scale of 

the street is well established through the mix of house form, commercial and podium 

forms as well as through step backs from the street.  25 McMurrich Street does not 

enjoy the same characteristics or conditions so that a logical connection might be made 

to justify 30 storeys of tall building development. 

[28] Flowing from this rather verbose reference to 32 Davenport Road, the Board 

regarded carefully Mr. Tang’s comparison of the distance from the 32 Davenport Road 

podium base to the townhouses directly north to the similar distance from the 25 

McMurrich Street site to the townhouses across from it.  Mr. Boyko explained 

persuasively that, even though the dimensions are nearly the same, there is 

considerable difference between the location of the tower at 32 Davenport Road and the 

proposed tower at 25 McMurrich Street.  Moving the 25 McMurrich Street building would 

create a greater aperture opening on the McMurrich Street view north.  But between the 
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two buildings themselves, 32 Davenport Road’s front entrance is located on Davenport 

Road and its tower is built up against the Davenport Road Urban Street.  25 McMurrich 

Street fronts onto a different context and is on a lower mid-block site where the tower of 

30 storeys is better suited to the height ridge condition on Yonge Street. 

[29] As the Board has stated, Official Plan policy does not direct taller buildings on 

corner sites such as 32 Davenport Road but it does look to corner sites differently than 

buildings midpoint or interior to a street.  The Board was persuaded by Mr. Tamir’s 

opinion that one should not look to 32 Davenport Road for what should be built on the 

25 McMurrich Street site.  The Board finds that the proposal does not frame McMurrich 

Street in a way that respects the existing or planned proportion by virtue of proposing a 

building that is closer and taller than other buildings that front onto McMurrich Street.  

McMurrich Street has a lower scale than even the intersection of Davenport Road at 

McMurrich Street, and McMurrich Street is certainly lower in scale than what is 

contemplated for Yonge Street.  On the east side of McMurrich Street is the existing and 

planned context – those buildings do what the policies call for, with taller buildings 

located on Yonge Street. 

[30] The Board determines that while one must consider the condominium building at 

32 Davenport Road, neither the proponents’ counsels nor the proponents’ witnesses 

persuaded the Board that there is a logical correlation or planning rationale to then 

permit development in the form of a 30-storey tower on a roughly 40-metre-wide site 

fronting directly onto 25 McMurrich Street. 

[31] The Board recognizes that the tower at 32 Davenport Road is wider at 47.1 

metres than what the Applicant proposes to build at nearly 30 metres atop 25 

McMurrich Street but the two sites are differently located.  Mr. Spaziani provided a 

persuasive characterization of 32 Davenport Road as choosing to put its height at the 

edge on Davenport Road while transitioning successfully downward along McMurrich 

Street.  32 Davenport Road is more possessed of Davenport Road character, evolving 

from the Florian at 88 Davenport Road, ending the tower configuration at McMurrich 
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Street and transitioning to its four-storey podium and ending that condition within its own 

configuration on its own site.  The podium’s stepping down is a marked and distinct 

recognition of the new character that begins on McMurrich Street.  By the time one 

crosses the street to 25 McMurrich Street, one is well into the street character with its 

low-rise form, acceded to in the townhouse and three-storey base design of 25 

McMurrich Street.  Sadly, the tower intrudes into the street and the low-rise character 

and in the Board’s opinion, not only does its base mix into the tower configuration, it 

becomes confused by it and it does not achieve the kind of low-rise character 

expression that is needed on this street.  The Board is keenly aware that the Applicant’s 

architect is capable of delivering high-quality development on this site but this design 

must be reviewed and re-sculpted in a manner that complies with Official Plan policy 

and delivers on low-rise character.  Most certainly, given the Applicant’s self-limiting 

decision to cap development on Yonge Street at 13 storeys, the development of the 

balance of the site – 25 McMurrich Street – will have to drop in height considerably. 

[32] The Board acknowledges that in terms of direct impacts, the residents of 15 

McMurrich Street and 900 Yonge Street would be the most impacted by development of 

the subject property.  However, simply because the Applicant has executed minutes of 

settlement with the two condominium corporations, concerns have been resolved and 

the supporting counsels submitted that no adverse impacts on these entities have been 

identified, the Board was still required to assess the planning merits of the erection of a 

30-storey building in the local area and against the in-force Official Plan policy 

framework that exists, which the Board has done at this hearing.  Simply because the 

most immediately affected residents are not impacted adversely by the 25 McMurrich 

Street design does not mean the Board can simply set aside the street character and 

local low-rise context or to then justify a blanket approval for taller development at this 

height on McMurrich Street without looking closely at these components of the Board’s 

analysis, which it has done. 

[33] The fact that the Applicant entered into a settlement with the adjacent property 

owners is well established in the evidence, and Andrew Biggart’s comment that the 
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Applicant’s design responds to the situation of that settlement – along with several 

comments by the City’s counsel and its witnesses on this fact in the course of the 

hearing – were never challenged by the proponents and their counsels.  The Board 

cannot help but recognize that the Applicant’s decision to execute minutes of settlement 

with its abutting neighbours, thereby limiting the development potential at 906 Yonge 

Street (although resulting in building design that is acceptable to all parties), could not 

help but serve as a consequential factor in the Applicant’s desire to then deploy greater 

height more westerly at 25 McMurrich Street.  The remark “the Applicants have boxed 

themselves in” was expressed by one opposing counsel and these words echoed 

quietly yet repeatedly to this decision maker throughout the Board’s hearing when 

considering the reasons why the Applicant had elected to settle for such lower heights 

on Yonge Street and to attempt to seek far greater height on McMurrich Street.  The 

Board was ever mindful of the impact of the settlement on the Applicant and could not 

but help but keep this reality ever present as it listened carefully to the three supporting 

witnesses. 

[34] Mr. Glover, Mr. Smith and especially Ms. Nott (the planner for the two 

condominium corporations) are all highly regarded planners and they presented their 

evidence in the glaring context of a settlement that has permanently limited the 

development capacity of the Yonge Street portion of the Applicant’s site where heights – 

such as those this Applicant contemplates – belong more appropriately.  In this 

unavoidable factual context, to then listen to the planners’ presentations and 

interpretations of the municipal policy regime that, in the Board’s view, significantly 

diverged and departed from what the planning policy regime says so clearly about 

development in the circumstances of this area of the City, could not be supported by the 

Board.  The Board contrasted their comments with the highly persuasive presentation of 

Mr. Tamir and the urban design evidence of Mr. Boyko on the matter of low-rise 

character and the inappropriateness of this intensity of development on McMurrich 

Street for the reasons provided.  The impact of the totality of the City’s witness 

statements – freed from the reality of any contractual, settlement or other constraint 

matters – was far more meaningful and persuasive to the Board than the evidence of 
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the proponent’s witnesses, whose readings the Board must confess were less 

persuasive that the proposed ZBA was based on sound planning principles and 

achievement of Official Plan policies.  At its most basic level, the analogy here is trying 

to fit a square peg into a round hole – it will not fit no matter how hard one tries to 

hammer it in.  Nothing about this tower’s height and siting was shown to represent good 

planning.  In this important respect, the Board preferred the evidence of the City’s 

witnesses to that of the proponent’s witnesses on all counts. 

[35] Nor was it a requirement of the City or ABC Residents Association (“ABC”) to 

show how to make development on this site at this level of intensity on this site possible; 

rather, it was both the burden and onus of the Applicant to persuade the Board that 

development in the matter countenanced could resonate in the planning sense.  It was 

up to the Board to consider the planning merits of this appeal.  The Board determines 

that the most persuasive approach to the question of the 25 McMurrich Street design 

finds expression in the able submissions of Mr. Biggart, counsel for ABC.  Two aspects 

of his comments bear repeating:  the application of common sense to what is proposed 

and its value in the policy and planning context, or as he put it, “common sense and 

rules (or in our case, policies)”.  In this compelling context, the Board’s work was made 

infinitely easier. 

[36] The Board then was left to consider the common sense, policy-based approach 

to the development scheme and here are the policies of the City of Toronto Official Plan 

that were almost exclusively helpful to the Board’s determination of the 25 McMurrich 

Street matter:   

[37] The Chapter Two policies related to development in Mixed Use Areas and 

Apartment Neighbourhoods wherein such development will be, in Policy 2a) compatible 

with those Neighbourhoods and Policy 2b) provide a gradual transition of scale and 

density, as necessary to achieve the objectives of this Plan through the stepping down 

of buildings towards and setbacks from those Neighbourhoods.  
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[38] Policy 3.1.1, The Public Realm and Policy 1 whereby “Quality architectural, 

landscape and urban design and construction will be promoted by d) ensuring new 

development enhances the quality of the public realm”. 

[39] Policy 3.1.2 Built Form and Policy 1 whereby “new development will be located 

and organized to fit with its existing and/or planned context [one and the same in this 

case as the witnesses agreed]… and a) generally locating buildings parallel to the street 

or along the edge of a park or open space with a consistent front yard setback. On a 

corner site, the development should be located along both adjacent street frontages and 

give prominence in the corner.  If located at a site that ends a street corridor, 

development should acknowledge the prominence of that site.”  In the Board’s analysis 

of the evidence as referenced herein, the proposal does not achieve the Mixed Use 

Areas policies of the Official Plan.  A 30-storey tower is out of proportion to the 

surrounding and planned context; it is out of scale with the neighbourhood character of 

the street and it does not fit harmoniously with the pattern of development along the 

street. 

[40] Policy 3 whereby “New development will be massed and its exterior façade will 

be designed to fit harmoniously into its existing and/or planned context, and will limit its 

impact on neighbouring streets, parks, open spaces and properties by a), “massing new 

buildings to frame adjacent streets and open spaces in a way that respects the existing 

and/or planned street proportion”.  In the Board’s view, the placement of the tower so 

close to McMurrich Street and devoid of any meaningful or appropriate setback or step 

back do not relate to the existing and planned context and do not take into account the 

more responsive built form realities along McMurrich Street or its proper relationship 

with other tall buildings, important components of the City’s Urban Design Guidelines. 

[41] Policy 4, as Ms. Nott, referenced:  “New development will be massed to define 

the edges of streets, parks and open spaces at good proportion.  Taller buildings will be 

located to ensure adequate access to sky view for the proposed and future use of these 

areas.”  The massing overwhelms the street edge by first proposing a 30-storey tower 
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this close to the street and it overwhelms its immediate and surrounding low-rise 

context. 

[42] The Transition reference in the side bar of this policy section includes a 

suggestion that “The larger the difference in scale of development the greater the need 

for transition.”  Although not policy, it nevertheless lends credence to the City’s desire 

for appropriate transition.  The most notable devices available to the Applicant but which 

its design misses are sufficient step backs, increased setbacks from the street and 

lower heights than proposed.  Remember:  the Official Plan policies require massing of 

new buildings to frame adjacent streets in a way that respects the existing and/or 

planned street proportion and the Board determines that this important policy is not 

achieved. 

[43] Policy 3.1.3 Built Form – Tall Buildings.  The opening statement of the policy 

section, which Mr. Tamir referenced, is important to recite:  “Tall buildings come with 

larger civic responsibilities and obligations than other buildings.  To ensure that tall 

buildings fit within their existing and/or planned context and limit local impacts, the 

following additional built form principles will be applied to the location and design of tall 

buildings”.  Policy 2 is important:  “Tall building proposals will address key urban design 

considerations, including: b) demonstrating how the proposed building and site design 

will contribute to and reinforce the overall City Structure” c) “demonstrating how the 

propose building and site design relate to the existing and/or planned context;” and “d) 

taking into account the relationship of the site to … other tall buildings”.  The Board’s 

determination on these policies is the same as for the Built Form policies already 

referenced.  And, Mr. Spaziani’s opinion on this matter was accorded significant weight:  

that the proposed building will visually dominate the McMurrich Street public realm and 

if built, will dominate the perceived City Structure where an expectation of reduced 

height exists.  Mr. Spaziani was also unchallenged on his opinion that if built, 25 

McMurrich Street would convey a landmark connotation where no corresponding 

significance can be attached. 
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[44] Policy 4.5 Mixed Use Areas.  Policy 2, “In Mixed Use Areas development will” c) 

“locate and mass new buildings to provide a transition between areas of different 

development intensity and scale, as necessary to achieve the objectives of this Plan, 

through means such as providing appropriate setbacks and/or a stepping down of 

heights, particularly towards lower scale Neighbourhoods” and e) “locate and mass new 

buildings to frame the edges of streets and parks with good proportion….”  The 25 

McMurrich Street proposal does not terrace downward sufficiently if at all and 

appropriate setbacks have been sacrificed as the Applicants attempt to acquire as much 

height and development as possible by siting the building as close to McMurrich Street 

as possible, voiding any possible transition possibilities and compromising the 

structure’s ability to fit harmoniously with the low-rise neighbourhood of which this site is 

an established part. 

[45] The Board also examined Chapter Seven and the relevant Site and Area Specific 

Policies as contained in Special Policy 211, the Bloor Yorkville/North Midtown Area.  (I 

shall reference it fully in the written Interim Order).  The 25 McMurrich Street property is 

not located in the Height Peak, not in the Height Ridge and not in the Low Rise Area as 

this policy shows. Of note: 

The Bloor-Yorkville/North Midtown Area, is composed of a broad 

mix of districts with differing intensities, scales and heights in a 

diversity of building forms.  The area includes Neighbourhoods, 

Apartment Neighbourhoods, Areas of Special Identity, Mixed Use 

Areas, and open space provided by parks and ravines. It forms the 

north edge of the Downtown and provides for transition in density 

and scale towards the boundaries of the rea from the more 

intensive use and development forms to the south and within the 

Height Peak at Yonge and Bloor Streets.  This transition is 

important to reinforce the diversity of built form and use, to foster 

the stability of Neighbourhoods, and to minimize conflicts between 

commercial or mixed use areas and residential neighbourhoods.  
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The intended character of specific areas and the planned transition 

in heights, use and built form, is described in [various sections]. 

[46] The Board read how “Development…will be designed with sufficient setbacks 

and transitions in scale, through means such as angular planes and step-downs in 

height, to adequately limit a variety of impacts.”  This directive is not achieved through 

the proposed development.   

[47] In Special Policy 211’s section on Mixed Use Areas, “The tallest buildings in the 

Bloor-Yorkville/North Midtown Area will be located in the ‘Height Peak’ area in the 

vicinity of the intersection of Bloor/Yonge….These higher buildings are a landmark and 

skyline feature at the intersection of the City’s two principal streets and two of its 

important rapid transit lines.”  And:   

Building heights will step down from the Bloor/Yonge intersection 

within the Mixed Use Area in descending ridges of height along 

Yonge Street, Bloor Street and along portions of Avenue Road, Bay 

and Church Streets shown as ‘Height Ridges’ on Map 2.  Height 

and density permissions generally diminish the further one gets 

from Bloor Street.  These height ridges provide a transition in scale 

from the ‘Height Peak’ at Yonge/Bloor and will be developed at a 

lesser height and physical scale than the Bloor/Yonge Height Peak, 

and in a form compatible with adjacent areas. 

[48] This is a highly relevant policy in the context of this hearing.  It is expressly 

written into the Official Plan that development not shown in the height ridges on Map 2 

is intended to have lower heights than areas within the height ridges.  The scale of 

buildings in these areas should be compatible with the adjacent Neighbourhoods and 

with portions of the Areas of Special Identity shown on the Map.  Although the 

immediately affected lands along McMurrich Street are not a designated and capitalized 

‘Low Rise Area’ within these Areas of Special Identity per se, the visual evidence is 
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beyond reproach that McMurrich Street presents as a small-letter low-rise 

neighbourhood through its built forms:  a one-storey commercial building, two and three-

storey townhouses, three and four-storey podiums for larger buildings and strategically 

stepped back designs for the Memphis and 77 McMurrich Street.   

[49] The aforementioned elements of Special Policy 211 regarding the placement of 

height and the compatibility requirement for development abutting areas outside of the 

height ridges and abutting lower rise areas must be sensitive to their environs.  This 

proposal achieves only part of this policy and that achievement is confined solely to its 

base in the form of generally acceptable townhouse design and an attractive podium 

scheme.  It fails to achieve this policy, however, by siting a 30-storey building too 

closely to McMurrich Street without adequate stepping back from the low-rise elements 

to the towering heights above.  It does not reflect the built form around it.  On this point, 

Mr. Melling argued that 25 McMurrich Street’s design should not be assessed in the 

context of some significantly older mid-rise buildings – products of a dated planning 

regime – and that compatibility does not require the development to be the same as or 

similar to.  These are generally reasonable statements in the context of new investment, 

neighbourhood regeneration and intensification in many instances throughout Toronto.  

In the context of McMurrich Street, however, and with all parties’ recognition that this is 

likely the last developable site along the street, the Board is inclined to ensure that 

development be reflective of the existing and planned context of the street; that is, to 

reflect a character that already exists, that is borne of decades of previous acceptable 

and sound planning principles;  and not to introduce an out-of-place built form that if 

approved would serve to disrupt the existing character despite the fact that the built 

form might be dated.   

[50] Even, as Mr. Smith opined, there is no explicit preclusion of tall buildings outside 

of the height ridge in Special Policy 211 in terms of the patterning of development, 

common sense must be applied as to what is an appropriate height for a building at 25 

McMurrich Street.  Considering the building’s proposed 30-storeys in the context of 

what already exists on the street and the low-rise character of the street, Mr. Smith 
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failed to make a planning case for siting a structure of this size and height outside of the 

height ridge in Special Policy 211 and sited on McMurrich Street – not simply because 

no unacceptable adverse impacts are created on the most affected residents, but 

because the impacts are great on the low-rise street character and the City has in place 

an Official Plan that guides the orderly development of the City’s streets, corridors, 

precincts and neighbourhoods that is well laid out in all of the planning documents.  The 

Board’s earlier pronouncements on the policies contribute to its findings on Special 

Policy 211. 

[51] The Board determines that the proposed development does not address 

satisfactorily the salient elements of this policy by locating a 13-storey building on 

Yonge Street, where the greater heights are both planned for and envisioned and 

locating a 30-storey, 100+-metre-tall building on this block fronting onto McMurrich 

Street, which is certainly outside of the City’s area where taller buildings are 

contemplated.  The Board finds that the important goals of Special Policy 211 have not 

been met through the proposed design for 25 McMurrich Street. 

[52] As stated, demonstrating persuasively why and how established planning policy 

is achieved through this proposal and why the planned and existing context is capable 

of coexisting with a tower at this location were collectively the Applicant’s responsibility 

– not that of either the City or ABC to show why not.  To derogate from a planned 

context through overdevelopment as the Applicant’s proposal does in respect of 25 

McMurrich Street is not representative of good planning and the supporting witnesses’ 

evidence did not shake the planning considerations that the Board undertook in 

dismissing the Applicant’s zoning appeal in respect of 25 McMurrich Street.  The 

Applicant was unsuccessful in demonstrating why development of this type and height 

should occur at this lower end of 25 McMurrich Street.  Minimally, the building design 

has achieved sufficiently the street character through the provision of four townhouses 

and podium at its base but the tall building would loom skyward where it should not and 

is too different from its northern built form context; it is too close to the property line; and 

it overwhelms both the subject property and this part of McMurrich Street such that the 
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street-level experience is diminished while disharmony is created and fit with the 

immediate context is not achieved.   

[53] Given the Board’s findings, however, it will now be the Applicant’s responsibility 

to reconfigure its future development plans for 25 McMurrich Street in a design and 

manner design that responds to Official Plan policy; that is far more responsive to the 

street and low-rise street context in a manner that achieves Official Plan policy.  The 

Board urges the Applicant to work constructively with both City planning officials and 

ABC in defining the optimal development of the McMurrich Street portion of the 

property.  In its current skin, the proposed building represents overdevelopment of the 

property; the building is too close to the street, too tall for the street, too disruptive to the 

pattern of low-rise development along McMurrich Street; too devoid of meaningful 

transitional elements; the building overwhelms the street; and for the reasons stated is 

in contravention of the aforementioned municipal planning documents.  It does not 

represent good planning and accordingly, a zoning amendment for the 25 McMurrich 

Street portion of the subject property in the manner suggested cannot be supported by 

the Board.   

[54] Here then is the Interim Order of the Board: 

INTERIM ORDER 

[55] The Board allows the Applicant’s appeal in part to rezone the eastern portion of 

the subject property (known municipally as 906 Yonge Street) to permit a residential 

building of up to 13 storeys in height.   In all other respects and specifically that portion 

of the Applicant’s appeal that seeks to rezone the western portion of the subject 

property (known municipally as 25 McMurrich Street) to permit a residential building of 

up to 30-storeys, the appeal is dismissed. 

[56] The Board hereby withholds its Interim Order so that the parties can meet at their 

mutual convenience to do the following:  to discuss the Board’s findings; to discuss the 

form and content of a revised ZBA that reflects the Board’s determination for the 906 
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Yonge Street portion of the property (form and content that must be satisfactory to the 

City in light of municipal planning instruments if this is in fact how the Applicant wishes 

to proceed); to confer collegially with the City on the remaining servicing matter and 

proposed application of s. 37 benefits (beyond those already prescribed by the 

Applicant); and to report back to the Board in January 2015 by way of a one-day pre-

hearing conference (date to be established through mutual convenience), which will 

include if necessary, the provision of mutually acceptable dates for a hearing into the 

remaining two matters if necessary. 
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