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Since 2001 ABCRA has been before the OMB 12 times. Our record is 2 wins, 3 settlements (one that was 

a win-win and 2 that overwhelmingly favoured the developer) one OMB mediated resolution that largely 

satisfied both Parties - and 6 crushing defeats. Our first OMB case in 2001 set a very bad precedent 

insofar that we won with a budget of $4500. (Incidentally, Jennifer Keesmaat and Harold Madi provided 

expert Planning and Urban Design opinion, respectively.) Our budget for our most recent OMB 

appearance (that resulted in a mediated settlement) was $150,000. The expense of appearing before 

the OMB strikes at the very heart of the imbalance between developers and residents and without 

reform the OMB will continue to be viewed with cynicism and disdain by most RA’s.  I have intentionally 

left out the word “fear”.  

At one time in fact the very threat of an OMB appeal by a developer struck fear and trepidation in the 

hearts of residents. Not only did an appeal mean yet another bake sale to raise the necessary funds, it 

meant in all likelihood a negative outcome.  So the City - most often the then Councillor - intoned their 

usual solemn mantra that the residents must accept whatever “last offer” was on the table or the OMB, 

lurking under every child’s bed, would devour us all. In some ways they were right, especially when the 

City of Toronto itself were too lazy or intentionally incompetent in presenting credible planning 

arguments --- or a defensible OP. It was a time best characterized as the Wild West. 

But the dynamics are changing. First, we have in Toronto a Planning Department that is no longer 

emasculated --- they are asserting themselves and developing policy that is defensible. Secondly, and 

perhaps more importantly the market dynamics are changing. If an OMB appeal was an 80/20 dice roll in 

favour of the developer (indulge me) then it was a worthwhile bet for the developer to spend the 

$200,000 for an appeal. But now that land assembly costs have skyrocketed, that 20% chance of losing 

has real financial risk associated with it. So in effect, market dynamics have opened a window to evolve 

the OMB into playing a greater mediation role or as one Chair recently put it: “We need to be helping to 

fashion smart and fair minded outcomes.” 

ABCRA has dropped its support for abolishment and learned to embrace its inner OMB.  

But some reform is needed – let’s begin with a quick review: 

  



Pros 

-Allows for a reasoned, non-political, assessment of development applications in accordance with 

approved policies (both Provincial (e.g Growth Plan) and Municipal level (e.g. Official Plan)) 

-Provides an opportunity for those most impacted (or most concerned) to have their voice heard unlike 

in the municipal venue where voices tend to get ‘lost’. 

-Forces the developer/owner to address the concerns of those that are concerned about/opposed to 

development 

-Inexpensive to commence an appeal (but see comment related to costs below) 

-Effective mechanism by which to have the Province’s Provincial Policy Statement, Growth Plan, 

Greenbelt Plan, etc implemented when politicians may not wish to adhere to these policies because of 

desire to get re-elected. 

-Mandate of the OMB is to make decisions that are in the public interest.  It is able to make decisions 

that go beyond the ward of any part of the municipality.  The OMB can ‘stay above’ the local politics 

(not-in-my-backyard) and make a decision that is in the broader public interest. 

-Board members need not worry about popularity of decision because they are not elected (just as our 

Judges in Canada are not elected and, therefore, not swayed by the desire to get re-elected when called 

upon to make a decision that is in the public interest). 

-Board has a ‘planning horizon’ of at least 20 years (depending upon the policy document that is 

applicable).  Does not operate based upon more short term (election cycle) thinking.  This allows for 

better long term planning in the Province. 

-Results in better final outcome/decision because of complete examination and review of proposed 

policies (e.g. City’s Official Plan or Zoning By-law) or development applications (e.g severance with minor 

variances required).  It is rare for policies or development applications not to get modified through the 

Board process.   

-The Board operates as a ‘final check’ on proposed development because once an appeal is brought, the 

Board, in order to dispose of the appeal, must be satisfied that the development (even if there is a 

settlement amongst all of the parties) represents good planning. 

-The Board must provide written reasons for its decisions (unlike politicians and Councils) and, 

therefore, its decision making process is transparent.  The decisions of the Board are also subject to 

appeals to Court (on questions of law) 

  



Cons 

-Less likely to be ‘in-tune’ with the desires of the community compared to a local politician and Council. 

-The Board process, subject to mediation, usually results in a winner and a loser outcome.   

-The Board process delays meritorious development.  It is inexpensive to launch an appeal (usually $125) 

and, therefore, almost anyone can delay development. 

-The Board process can be very expensive.  It can result in a ‘battle of the experts’ in which planners, 

architects, urban designers, lawyers result in large costs to individuals who are either in favour of or 

opposed a development. 

-The Board process can result in the party with the most money having the greatest chance of winning 

due to the ability of the person with the most money having the ability to hire the most experts to 

convince the Board of the correctness of its opinion. 

-The Board’s process can be complex and intimidating for many people who have no experience in this 

field (e.g. motions, cross-examinations, applicability of policies and statutory provisions). 

-Decisions are made by non-elected persons and the decision of the Board, if it is contrary to the 

decision of Council, can be viewed as an affront to democratic principles. (However, judges make 

decisions to strike laws or decisions of elected bodies as well). 

-Appointment process is not transparent.  Why are the people who have been chosen to sit on the 

Board sitting on the Board?  The appointment of Board members is a political decision by the 

government of the day.  

 

How Can the Board be Improved? 

A) Establish mandatory mediation. 

 The Courts in Toronto have moved to requiring mandatory mediation.  This helps to eliminate 

the ‘one winner and one loser’ outcome of the adversarial process.  It also forces the parties to assess 

the strengths and weakness or their positions with the benefit of a neutral mediator (Board Member).   

 Mandatory mediation could also result in reduced expenses because a long hearing can be 

avoided if an early settlement is reached.  Also, it is likely that the documents used during the 

mandatory mediation will be presented during the hearing. 

 Mandatory mediation also allows the parties to freely express their concerns on a without 

prejudice basis and is therefore more likely to lead to a settlement. 

 While mandatory mediation is likely not suitable for all matters before the Board (e.g. Hearing 

with one minor variance is sought for a side yard setback – mediation may take longer than the hearing), 

it should be available to all parties when appeals are commenced based upon municipalities adopting 

new Official Pan Policies.  It should also be available if a hearing is to be scheduled for 3 days or more.  



The length of such a hearing is a clear indication that there are ‘several’ issues to be addressed and that 

parties are spending money in advance.   

B) Consider Implementing a Standard of Review  

At present, a hearing before the Board is a hearing de novo. No deference is provided to the earlier 

decision of the municipality.  This could be changed for policy decisions made by the municipality.  For 

example, if the City conducts a review of its Official Plan, perhaps the legislation should be amended to 

provide some level of deference to the decisions made by the municipality. 

If Council decided that certain policy language should be implemented or if Council decided that certain 

lands should have a different designation would it not be appropriate for the appellant to demonstrate 

that there is some reason as to why the decision of Council was wrong or unreasonable?  This would 

likely limit the number of appeals and also move towards striking a balance between the Board and the 

authority of the elected Council members. 

While implementing a standard of review is likely not helpful for all forms of appeals, it should be 

considered for the macro issues that the Board is often called upon to adjudicate. 

C) Consider Applying Higher Standards (Qualifications) for Appointment to the Board and 

Increased Pay 

Just because you were a Mayor of some municipality, does that mean that you are qualified to be a 

Board Member?  Maybe yes or maybe no. 

There should be a list of qualifications for appointment to the Board.  The list should be made public to 

determine what is necessary to sit on the Board.  Should it only be Registered Professional Planners?  

Should it only be lawyers who are experienced in this area of law? Should it be members of the public 

who have proven years of active interest in planning issues?  Whatever the criteria (that is a whole other 

topic) it should be transparent and change from the current cloudy appointment process. 

Board members travel all over the Province and make decisions that will affect the Province and its 

municipalities for years to come.  It is an important role.  The way to attract qualified persons is to 

provide a level of pay that will attract those most qualified.  While Board members are well paid 

compared to the ‘average’ income in the Province, it cannot be said that the pay currently offered will 

cause the best and the brightest to want to sit on the Board. 

D) Require that the Board (as an Adjudicative Body) implement the concept of Precedent in its 

decision – just like the Courts. 

Why is there no concept of ‘Precedent’ at the Board?  Why is this just accepted? 

The Board is an adjudicative body, just like a Court.  Our Courts have operated with the concept of 

Precedent based upon the Common Law that we all know and live by.  This allows for the law to be 

predictable.  It also stops people from trying to raise the same argument over and over in the hopes 

that you will find a different judge with a different opinion.  In short, the adoption of the concept of 

precedent will help to stop the abuse of process that sometimes occurs at the Board. 



One problem with the Board is the unpredictability of its decisions from one member to the next.  With 

the time, money and energy spent at this adjudicative tribunal, why should the decisions of Board 

Members not act as a precedent?  Right now, any Board member can effectively ignore the decision of 

any other Board Member.  This includes a decision concerning the interpretation of policies or statutes.  

How is a party to know the strength or weakness of its case if there is no precedent? 

Implementing the concept of precedent also places a greater, and appropriate, burden upon each Board 

Member.  The Board member cannot make a ‘one off’ decision in favour of a particular party that is 

based upon flawed thinking if the Board Member knows that the decision will be used as a precedent by 

the Board.  Rather, the Board Member must consider the ‘greater good’ and the long term implications 

of its decision every time.   

As a body of ‘law’ is established based upon the concept of precedent, the decision making process of 

the Board will become more clear and the likely outcome of disputes can be better predicted.  Just as in 

the Courts. 

Of course, if the government does not like the direction in which the Board is heading with its decisions, 

the Provincial Government can always change the language of its policies or statutes to counter any 

Board decision.  Just as the government has the power to change the law in response to a decision of 

the Courts. 


