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Making the OMB a True Appellate Body
 By John Caliendo & Andrew Biggart 

Over the years there have been numerous calls to abolish 
the OMB. Notwithstanding the challenges that residents’ 
associations and municipalities face when dealing with 
appeals to the OMB, it is our view that the citizens of 
Ontario would be collectively worse off  without the board. 
We fundamentally believe that the good the board brings 
to the land use planning process in Ontario substantially 
outweighs the bad. However, the board should be reformed 
in several ways with a view toward resolving matters through 
negotiation and, if a hearing is necessary, with some real 
deference to the policy decisions that have been made by 
municipal councils. We recommend the following steps for 
reforming the board and its role.

Establish mandatory mediation for major hearings in which 

signifi cant resources are being expended

Mandatory mediation will save money for parties but more 
importantly, it gives the parties an opportunity to control the 
outcome of an appeal. If no other reform is considered or 
implemented, this should be the one that is.
 Th e courts in Toronto now require parties to lawsuits 
to engage in mandatory mediation. Such a process helps to 
eliminate the winner-take-all outcome of the adversarial 
appeal process. Mandatory mediation also forces the parties 
to assess the respective strengths and weaknesses of their 
positons with the benefi t of a neutral mediator (a board 
member who specializes in, and is trained in mediation). 
Additionally, the creative abilities of professionals engaged 
in a mediation process can result in some rather amazing 
solutions to problems that appear to be insurmountable when 
an appeal is fi rst launched.  

Implement a standard of review for appeals arising from policy 

decisions made by municipal councils

A hearing before the board is, at present, a hearing de novo. 
No deference is provided to the decision of the municipality. 
Th is should be changed for policy decisions made by a 

municipality. Th e eff ect of creating a standard of review for 
policy decisions made by councils would limit the number 
of appeals brought before the board and would help to strike 
a balance between the authority of elected councillors and 
the power of the board. Using a standard of review would 
require the appellant to prove to the board, for example, that 
the municipality was not correct or that the decision of the 
municipality was unreasonable.  

Establish clear and publicly available qualifi cations for 

appointment to the board to make the appointment process more 

transparent

If one is to look for a list of experience or qualifi cations that 
are necessary to be appointed to the board one would fi nd 
that no such list exists. Qualifi cations to become a board 
member should be established and made public. Knowing 
that only qualifi ed persons are appointed to the board 
will help the public have trust in the system and the board 
members themselves.  
 Th e pay of board members must be commensurate with 
their abilities and responsibilities. Th e pay must compete with 
the going rate for such qualifi ed people. Th e pay of board 
members should refl ect the importance of the decisions that 
they are called upon to make.

Require the board, as an appellate body, to implement the 

concept of precedent in its decisions

Why is there no concept of precedent at the board? Why 
is this accepted as the norm? Th e board is an adjudicative 
body, just like a court. Th e use of precedent causes the law to 
be predicable. If there is one common complaint that arises 
regarding the board it is that it is very diffi  cult to predict 
what a particular board member is going to decide. If the 
board were to operate using the concept of precedent, there 
would be greater certainty regarding its decisions and fewer 
hearings. Furthermore, how is any party to know the true 
strengths or weaknesses of his 
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or her case if there is no precedent from earlier board 
decisions?  
 Implementing the concept of precedent will force board 
members to become exceedingly careful when draft ing 
their written reasons. Th e board member must not only be 
cognizant of the facts and applicable law to the appeal before 
it, but the board member must also be aware that all fi ndings 
of law set out within the decision will be binding upon future 
board members. Each board member will be required to 
consider the greater good and the long-term implications 
of the decision. Th is should result in carefully thought-out 
and well-reasoned decisions. If the decisions are not well-
reasoned and contain errors of law, appeals can then be 
brought to the Divisional Court.
 As a body of law is established by the board through the 
use of precedent, the decision-making process of the board 

will become clearer and the likely outcome of disputes can be 
better predicted. 

Th is commentary has been edited for length. Th e full article can 
be read here. Solicitor Andrew Biggart (Ritchie Ketcheson Hart 
& Biggart) has practiced before the Ontario Municipal Board 
for over 20 years. John Caliendo is the co-president of the ABC 
Residents Association in midtown Toronto. nru
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board chair Richard Young told committee that this is the 
wrong location for the garage due to its proximity to a large 
seniors community. He said he is also concerned about the 
cost of the project and the possibility of overruns.  
 “How much will the [McNicoll budget] balloon aft er several 
[design] iterations?” asked Young. “I’m urging city council to 

keep vigilant watch on the budget.” 
 Accessibility advocate Emily J. Daigle urged committee to 
take into account the needs of people with disabilities as the 
design of the garage is fi nalized. In particular she stressed the 
need for audible intersections given the amount of noise that 
the garage will generate. nru
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PROFIT FROM OUR EXPERIENCE
Designing, Marketing & Selling GTA Condo 

Developments for 40 years - Over 100,000 Units Sold.

Associate Lawyer: 
Planning and Development Law 

Wood Bull LLP is a specialty practice law firm 
focused on municipal, planning and development 
law.  We assist clients through all aspects of the 
land use approvals process and generally advise 
them on municipal law matters. 

Our firm has developed an enviable reputation for consistently meeting and 
exceeding client expectations, even under the most challenging 
circumstances.  Our lawyers understand that the most satisfying successes 
come from applying a fine blend of legal knowledge, strategic thinking and 
common sense. 

We are seeking an associate lawyer with a demonstrated ability and desire 
to practise in the area of planning and development law.  Superior 
academic qualifications and excellent written and oral communication 
skills are required. 

Interested candidates are invited to submit a resume and covering letter by 
6 May 2016 to Daniela La Gamba at DLaGamba@woodbull.ca. 

We thank all applicants for their interest.  Only applicants selected for an 
interview will be contacted. 
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